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The Latest in Multi-Jurisdictional Background Check Compliance
By: Gustavo A. Suárez, James R. Silvers, Zachary V. Zagger of Ogletree Deakins

Conducting criminal background
checks on job candidates is a
common practice for employers
but one that raises a host of
compliance concerns amid a series of federal, state, and local
laws and regulations governing
how and when background
checks may be conducted.
Ogletree Deakins’ recent survey
report, Strategies and Bench-

marks for the Workplace: Ogletree’s Survey of Key DecisionMakers, highlighted that background checks present one of
the top five most challenging
multi-jurisdictional compliance
issues for employers. The survey further indicated that in today’s competitive labor market,
more than 17 percent of employers have eliminated or relaxed background check requirements to address recruiting and hiring challenges.

Several recent developments
are further complicating employers’ abilities to conduct
criminal history inquiries and
background checks on job applicants.
Disclosure Requirements
Background check disclosure is
a key part of the federal Fair
Credit Reporting Act (FCRA) and
has become a hot area for class
action claims. Before an employer runs a background check
on an applicant, the employer
Page

must disclose to the applicant
that the employer may obtain a
background check or consumer
credit report for employment
purposes.
The FCRA imposes technical requirements for the exact language; adding too much information or not enough may give
rise to liability. For instance, a
2022 California Court of Appeal
ruling allowed a proposed FCRA
class action alleging a legal disclaimer mistakenly left in a background check disclosure was improper “extraneous” information
to proceed against the employer.
Under the FCRA, companies may
face statutory damages of $100
to $1,000 per violation, which
can add up if an organization
has conducted a number of
background checks over several
years.
Further, contracts between employers and background check
vendors typically do not require
vendors to indemnify employers
for noncompliance, leaving employers liable for significant fines
and penalties.
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Tech Tip: Identity Theft signs and where to get started
by Julie Koehne, Systems Librarian
Having your information used without your knowledge can be frustrating. If you can catch
it early you may be able to minimize the stress it may cause in the future. Get a free copy
of your credit report every 12 months from each credit reporting company.
Go to https://www.annualcreditreport.com/index.action to get started.

IdentityTheft.gov is the federal
government’s one-stop resource
for identity theft victims. The site
provides streamlined checklists
and sample letters to guide you
through the recovery process.
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The Federal Trade Commission has complied sample letters to use while working with you
various types of accounts. https://www.identitytheft.gov/#/Sample-Letters

Other helpful links:
- Know your rights. https://www.identitytheft.gov/#/Know-Your-Rights
- File a report with the FTC. https://www.identitytheft.gov/#/assistant
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job applicant’s criminal history early in the
hiring process. While ban-the-box laws were
initially intended to prohibit the threshold
question on an employment application
about whether an applicant has been convicted of a crime in the past, jurisdictions
such as Des Moines are increasingly imposing substantive restrictions for employers in
this area.
There is now a focus on timing of when employers may inquire about criminal history or
conduct a background check. The Des
Moines law, which passed in November
2021, makes it “illegal and discriminatory”
for employers to either inquire about an applicant’s criminal history or conduct a criminal background check prior to the employer
making a conditional offer of employment to
the applicant.
Additionally, a number of jurisdictions such
as New York City and Philadelphia, have
upgraded their existing ban-the-box laws to
make their even more restrictive.
Personal Identifying Information
Publication Restrictions
New case law, rules and interpretations in
Michigan and California—designed to protect
the publication of personal identifying information (PII) data like date of birth from
court records—are making background
checks more difficult. Consumer reporting
agencies (CRAs) use PII, such as birthdates,
to confirm criminal history records in order
to comply with the high accuracy and verification standards under the FCRA.
The rules originally issued by the Michigan Supreme Court in July 2021 prohibited
Michigan courts from releasing PII on court
records, though the court has recently
amended the rules to allow background
check companies to seek permission from
job applicants to obtain that information.
California is a different story. Following the
2021 California Court of Appeal ruling in All
of Us or None v. Hamrick, which prohibited
the Riverside County Superior Court’s electronic criminal case docket from being
searchable by an individual’s date of birth or
driver’s license number, several other courts
in the state have stated they are no longer
going to provide that information.
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There is not yet a clear workaround for conducting background checks in California, but
a bill introduced in February 2022, Senate
Bill (SB) 1262, seek s to provide a solution legislatively. In the meantime, background check companies may need to use
other means to verify criminal history information either from statewide sources or by
confirming information directly with district
attorneys.
Key Takeaways
The burden for compliance with background
check requirements often is on employers,
not background check providers. Employers
may want to consider reviewing their background check disclosures and processes to
ensure compliance with the relevant federal,
state, and local laws and regulations.
In addition, further information on federal,
state, and major locality background check
requirements is available in the firm’s OD
Comply: Background Checks and OD Comply: Employment Applications subscription
materials, which are updated and provided
to OD Comply subscribers as the law
changes.
Authors:
Gustavo A. Suárez

|| Greenville

James R. Silvers
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|| New York
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Follow us on social media!
If you appreciate the content of our monthly
newsletter, you should like us on Facebook
and follow us on Twitter (@HCLawLib) and
Instagram for even more updates on library
happenings and info on relevant legal news.
We also publish a blog and push those updates to our social media accounts, so if you
follow us you’ll never miss a post.

Law Library Board Meeting
The next quarterly meeting of the Hamilton
County Law Library Resources Board will be
held on Thursday, July 14, 2022 at 12:00pm
in the Robert S. Kraft Board Room in the
Law Library. Meetings are open to the
public.

Book Club
The Hamilton County Law Library Book Club
is very excited to be partnering with the CBA
starting with our next meeting on:
Thursday, July 21, 2022, 12:00 via Zoom.
This month’s selection is The Storied Life of
A.J. Fikry, by Gabrielle Zevin.
We have collaborated with the Cincinnati and
Hamilton County Public Library to provide
print copies for our book club attendees.
We are very excited to be able to bring you
this opportunity.
And, we look forward to seeing you on the
21st!
Sign up here.

Topical Updates
If you have not signed up before and would
like to start receiving substantive bi-weekly
updates in one or more practice areas,
please visit the topical updates page on our
website to sign up. You can select from the
following areas of law:
Criminal
Employment
Estates and Trusts
Family Law
Intellectual Property
Pension Benefits
Real Estate
Tax
The Supreme Court & Con Law
Torts
If you have any questions about this please
feel free to contact our Reference Librarian,
Amy Kurlansky.
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Subscriber Benefits
All subscribers have access to the following
valuable resources and services:
Circulation privileges to borrow from over
40,000 print volumes for up to six weeks at
a time

Upcoming CLEs—Live Interactive
Webinars
Tuesday, July 26, 2022, 12-1 PM
Nursing Home Litigation
Presenter: Miriam Sheline, Esq. Litigation
Director, Pro Seniors, Inc.
1.0 general credit applied in OH and KY

Access to extensive legal information databases from the Law Library, including
Lexis+, Westlaw, Wolters Kluwer VitalLaw™,
Overdrive e-books, HeinOnline, and Loislaw
treatises
Wireless network throughout the Law
Library
Polycom videoconferencing
Eight meeting rooms with speaker phones
Professional reference service by our law
librarians, available via e-mail, telephone,
and in person
Free document delivery by fax or e-mail of
print and electronic materials
CLE seminars throughout the year on legal
research and substantive topics
Subscribers’ lounge, magazines, daily newspapers, and coffee
Bi-weekly news alerts by practice area
Discounted rates for photocopying
In addition, solos and attorneys whose firm
has a subscription have 24 hour remote access to Fastcase.com case law, Aspen/
LOISLaw treatises, HeinOnline (for under 50
attorney firms), EBSCOhost, and Wolters
Kluwer VitalLaw™
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CLEs on Demand
The Hamilton County Law Library is proud to
announce the following self study CLEs to in
our on-demand library for the year 2022:
Implicit Bias & the Criminal Justice System (1.0 hour P rofessional Conduct in
OH)
Elder Financial Exploitation & Undue
Influence (1.0 general hour in OH )
Hamilton County Municipal Court Update (1.0 general hour in OH)
Medicaid Planning
(1.0 general hour in OH)
Please keep a look out for more self-study
videos that are returning or coming to the on
-demand library in the near future.
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Employment Law Resources
Law Library subscribers have access to a variety of Employment Law Resources, including those listed below. If you have questions
about these resources, contact the reference
staff at reference@cms.hamilton-co.org or
513.946.5300.
The ABA consumer guide to employee
rights : understanding and asserting your
rights on the job / Randy Freking.
KF3455 .F744 2015
Advanced employment law [in Ohio].
KFO331.Z9 A37 2015
50 Employment Laws in 50 States / Employers Counsel Network.
KF3320.Z99 E56
Americans with Disabilities Act : employee
rights and employer obligations. by Johathan
R. Mook.
KF3469 .A96

Online Resources

EBSCO
Essential Guide to Federal Employment Laws
Employment & Labor Relations Law.
Lexis +
§ Sec. 39.02 Background checks.
NCLC Digital Library
Consumer Banking and Payments Law
Consumer Class Actions
Overdrive
Principles of Employment Law (Concise Hornbook Series)
Employment Forms and Policies
Americans with Disabilities Act: Employee
Rights & Employer Obligations
Westlaw
Ohio Employment Law Letter
Baldwin's Ohio Handbook Series Ohio Employment Practices Law
Baldwin's Ohio Practice, Ohio Tort Law

Basics of Employment Law.
KFO331 .B37 2019
The Best of labor & employment law /
[contributing editor Carl F. Muller].
KFO331 . B4676 2013

Create your own employee handbook : a legal & practical guide for employers / Lisa
Guerin, J.D. and Amy DelPo, J.D.
HF5549.5 I53 G84 2017
Discipline, Documentation, and discharge of
problem Employees
KFO334.5 .E55 D57 2012
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Upcoming Events:

Upcoming CLEs

Monday, July 4, 2022, Independence Day, Library closed
Tuesday, July 26, 2022, CLE: Nursing Home Litigation, 12-1 pm. Via Zoom.
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Employer/Employee Resources



Library Board Meeting
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ADDRESS CORRECTION REQUESTED

Hamilton County Law Library
Hamilton County Courthouse
1000 Main Street, Room 601
Cincinnati, OH 45202
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