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Can sellers be liable for ERISA fiduciary breaches in ESOP transactions?
By Greg Daugherty and Rich Helmreich, Porter Wright Morris & Arthur LLP
ESOPs are increasingly a popular succession planning vehicle,
and well they should be. When
formed properly, an ESOP
transaction preserves the legacy
of the business that an owner
helped create, while providing
tax and financial benefits to the
former business owner, the
company and the employees.

(1) the value of engaging an
independent trustee,

Yet, as we have blogged in the
past, the Department of Labor
(DOL) remains concerned about
private company employee
stock ownership plan (ESOP)
valuations in the formation of
ESOPs. In particular, sellers are
not immune from liability for
Employee Retirement Income
Security Act (ERISA) prohibited
transaction and fiduciary breach
claims when it can be shown
that the ESOP paid a price that
exceeded fair market value
(“adequate consideration” in
ERISA parlance).

These lessons not only help
protect the selling business
owners, but also help ensure
the future success of the
company — and the seller’s
legacy — after the transaction.

On the other hand, selling business owners in an ESOP transaction can take advantage of
many strategies to protect
themselves from liability, particularly with respect to due diligence, valuation and corporate
governance items. Many of
those strategies continue to be
relevant. Recently, there were
two decisions that led us to
want to highlight and update
three particular lessons for
sellers:
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(2) the importance of being
engaged in the valuation process, and
(3) the ability to mitigate
damages by forgiveness of
debt.

Value of an independent
trustee
One lesson is for the seller,
long before the actual sale,
to commit to hiring an independent trustee for the ESOP
after the sale. One concern in
the Vinoskey case, which provided the case study in our
prior blog, was that after the
sale to the ESOP, corporate
insiders comprised two of the
three trustees. These individuals, who also included the
seller, also represented a majority of the board of directors.
Although the company engaged an independent trustee to negotiate the transaction, both the trial court and
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Tech Tip: Lexis+ with Shepard’s reports is available in the law library
by Julie Koehne, Systems Librarian

In the library computer lab,
open the Library Resources
icon, then single click on the
Lexis+ logo to get started.

Select which type of search you want to start using.

Each search will give results
for specific materials.
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To view the Shepard’s
report, click on the
“Shepardize document“
button within an
individual case.

The Shepard’s report may be narrowed by
analysis, court, publication status,
discussion, headnotes and/or keywords.
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appeals court concluded that the sellers
never relinquished control of the company
and thus had a fiduciary duty to participants
even when they were negotiating the transaction. That type of holding would tie the
hands of any seller because a seller would
be restrained from negotiating the best possible purchase price. In contrast, in
the Bowers case, the sellers agreed to hire
an independent trustee after the transaction
was completed. Because of that, the court
held that the sellers were not fiduciaries,
and thus they had more leeway to negotiate
the best price they could receive.
These results are understandable. Independent trustees have more ESOP experience and present fewer conflicts of interest
than insider trustees present. As a result,
there has been a trend towards engaging
independent trustees after a transaction is
completed, and these cases should continue
that trend. The independent trustee need
not be the same trustee who negotiated the
transaction, although that trustee typically
will be the best one to serve because of the
familiarity with the company.
Sellers should be engaged in negotiations
Sellers often defend themselves in ESOP
valuation cases by claiming that they are
not valuation experts, and thus they cannot
be expected to know whether the ESOP paid
more than fair market value for the company’s stock. After all, that’s why the trustee
hires its own independent appraiser. Yet,
the Vinoskey and Bowers decisions show
that sellers still need to be engaged in the
process.
The company in Vinoskey had received annual appraisals each year for its stock because it had been a minority ESOP-owned
company prior to the transaction that became subject to the suit. Those appraisals
(which were done by the same appraiser
retained for the subject transaction) had
ranged between $215-$285 per share over
the preceding five years. The price that the
ESOP trust paid per share upon assuming
100% of the shares was $406. Both the district court and appeals court explained that
while the seller was not expected to be a
valuation expert, the discrepancy from the
prior appraisals should have prompted him
to ask whether the higher valuation caused
concern. As stated previously, the fact that
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the seller was a fiduciary made the courts
less sympathetic to the argument that he
was not a valuation expert.
In contrast, the sellers in Bowers were able
to provide documentation and witnesses to
support the valuation for the company. It
also helped that the judge understood valuation principles. In particular, the judge noted that an informal indication of interest
that represented a lowball offer was not
representative of fair market value. The
judge also criticized the DOL’s valuation witness for failure to follow various valuation
best practices. The Bowers decision shows
the importance of providing witnesses, experts and attorneys who fully understand
ERISA principles and valuation principles
and can fully educate the judge. In order to
do that, it is helpful if the sellers are engaged in the process.
Mitigation of damages
Finally, we note a change in one of the lessons from our prior blog, which is good
news — debt forgiveness after the transaction can in fact mitigate damages. In
the Vinoskey case, the seller had forgiven a
portion of the debt owed to him after the
transaction and tried to argue that this debt
reduction should mitigate damages. The district court rejected that argument, holding
that the relevant question was whether the
ESOP paid too much for the company stock
on the date of the transaction. Whatever
happened after the transaction was irrelevant. The appeals court rejected that holding, explaining that unmitigated damages
plus the debt forgiveness would result in a
windfall to participants.
This holding is good news because it shows
that a company and seller can be proactive
after the transaction, and courts should view
that favorably.
Final thoughts
While sellers are not immune from liability,
they are not expected to be valuation experts and are not expected to negotiate
against themselves. Instead, sellers are expected to be engaged in the process and to
understand that an ESOP is a regulated
transaction. It is important to hire a team of
professionals, including experienced legal
counsel, to help navigate the various issues
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not only is a defensive strategy to protect
from liability. Doing so also helps sellers
make an ESOP a rewarding succession plan
for themselves and the other stakeholders of
the business.
Greg M. Daugherty is a partner at Porter
Wright. Greg focuses his practice on executive compensation and employee benefits
matters for publicly traded and privately held
companies and nonprofit organizations. He
has extensive experience assisting business
owners with their succession planning needs
through the implementation of employee
stock ownership plans (ESOPs).
Richard J. Helmreich is a partner at Porter
Wright. Rich counsels clients on business
issues including strategic growth initiatives,
merger and acquisition opportunities, and
corporate finance prospects. He spends significant time serving on several different
boards of directors/advisors.
Rich serves as chair of Porter Wright's Employee Benefits Practice Group, where he
regularly advises employers on the full range
of their employee benefit plan issues.

5th Floor Stairwell
We will be reopening access to the Law Library from the 5th Floor beginning Monday,
April 4. Please contact Lauren if you have
any questions.

Celebrate National Library Week
2022

National Library Week is April 3-9 this year.
National Library Week is a national observance sponsored by the American Library
Association (ALA) and libraries across the
country each April. It is a celebration of libraries and library workers and the transformative work they do in their communities. The theme for 2022 National Library
Week is “Connect with Your Library,” which
promotes the idea that libraries are places
for connections of many types.
The ALA really says it best:

“The theme for National Library Week
2022, “Connect with Your Library,” promotes the idea that libraries are places to
get connected to technology by using
broadband, computers, and other resources. Libraries also offer opportunities
to connect with media, programs, ideas,
and classes—in addition to books. Most
importantly libraries also connect communities to each other.”
This year we’ve worked to enhance your
ability to connect with our library. Just a few
highlights include:
Adding a subscription to Lexis+ to provide subscribers with multiple options
for accessing high-quality legal research materials
Enhancing our CLE programming
through an improved registration process
Adding a large library of self-study CLE
content to our educational offerings
Streamlining our technology to help our
patrons connect remotely to hearings
and clients
Starting a book club to provide our subscribers an opportunity to connect
with each other in a different context
and setting
Reviewing our print collection and adding
materials most highly requested by
patrons.
At the Law Library, we strive to create a
welcoming environment to provide opportunities for our patrons to connect with resources, clients and each other. Have a suggestion for how we can enhance these connections? Don’t hesitate to email Director
Lauren Morrison.
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CBA Bundle Renewals

Law Library Bookstore

A reminder for our subscribers who have
bundled their Law Library subscription with
their Cincinnati Bar Association membership
– please make sure to select the Law Library add-on when you submit your 20222023 Membership Renewal to the CBA. Already renewed with the CBA and didn’t add
it on? It’s not too late! Please contact Lauren by email at lmorrison@cms.hamiltonco.org and she’ll work with you to make
sure it gets processed.

We’ve refreshed the offerings in our Law
Library bookstore and are offering many
great titles of newly superseded legal materials. Some basic background – we’re regularly reviewing our collection to ensure we
bring you updated legal materials to meet
your research needs. When we remove superseded materials from the collection, we
generally will sell them in sets on the County
Auction site, but we also pull individual
items that may be of interest to our patrons
for sale in our Law Library bookstore. The
bookstore is located in the copy room near
the reference desk and has items listed for
sale for either $10, $5 or $1. This often includes many popular and frequently used
titles, so please feel free to come and peruse!

Topical Updates

Book Club
The Hamilton County Law Library Book Club
is very excited to be partnering with the
CBA starting with our next meeting on:

If you have not signed up before and would
like to start receiving substantive bi-weekly
updates in one or more practice areas,
please visit the topical updates page on our
website to sign up. You can select from the
following areas of law:
Criminal
Employment

Friday, May 6, 2022, 12:00 via Zoom.

Estates and Trusts

This month’s selection is The Midnight Library, by Matt Haig. If you ever wondered
about the multiverse of life choices, this is
the book for you.

Family Law

We will also be working with the Cincinnati
and Hamilton County Public Library to provide print copies for our book club
attendees.

Real Estate

We are very excited to be able to bring you
this opportunity.

Torts

And, we look forward to seeing you on the
6th!
Hamilton County Law Library Newsletter

Intellectual Property

Pension Benefits
Tax
The Supreme Court & Con Law
If you have any questions about this please
feel free to contact our Reference Librarian,
Amy Kurlansky.
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Subscriber Benefits
All subscribers have access to the following
valuable resources and services:
Circulation privileges to borrow from over
40,000 print volumes for up to six weeks at
a time

Law Library Board to Meet
April 14 at UC Law

The Hamilton County Law Library Resources Board will hold its regular
quarterly meeting on Thursday, April
14, 2022 at 12:00pm. The meeting will
take place at the University of Cincinnati College of Law, 2540 Clifton Ave.,
Room 203, Cincinnati, OH 45219.
Meetings are open to the public.

Access to extensive legal information databases from the Law Library, including
Lexis+, Westlaw, Wolters Kluwer VitalLaw™,
Overdrive e-books, HeinOnline, and Loislaw
treatises
Wireless network throughout the Law
Polycom videoconferencing

Upcoming CLEs—Live Interactive
Webinars

Eight meeting rooms with speaker phones

Wednesday, April 27, 2022, 12-1 PM

Professional reference service by our law
librarians, available via e-mail, telephone,
and in person

Child Abuse: Learn the Signs of Child
Abuse Across Adolescent Groups and
How to Act.

Free document delivery by fax or e-mail of
print and electronic materials

Presenter: Tiffany C. Alston, Esq., Legal Aid
Society of Southwest Ohio

CLE seminars throughout the year on legal
research and substantive topics

1.0 general credit applied in OH and KY

Subscribers’ lounge, magazines, daily newspapers, and coffee

CLEs on Demand

Library

Bi-weekly news alerts by practice area
Discounted rates for photocopying
In addition, solos and attorneys whose firm
has a subscription have 24 hour remote access to Fastcase.com case law, Aspen/
LOISLaw treatises, HeinOnline (for under 50
attorney firms), EBSCOhost, and Wolters
Kluwer VitalLaw™

The Hamilton County Law Library is proud to
announce the following self study CLEs to in
our on-demand library for the year 2022:
The Law of Boxing (1.0 hour in OH, and
1.0 hour in KY until June 30, 2022)
Implicit Bias & the Criminal Justice System (1.0 hour P rofessional Conduct in
OH)
Elder Financial Exploitation & Undue
Influence (1.0 general hour in OH )
Hamilton County Municipal Court Update (1.0 general hour in OH)
Please keep a look out for more self-study
videos that are returning or coming to the on
-demand library in the near future.
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ERISA Resources
Law Library subscribers have access to a variety of ERISA Resources, including those
listed below. If you have questions about
these resources, contact the reference staff
at reference@cms.hamilton-co.org or
513.946.5300.
A 360-degree review of ERIA issues
KFO334.5.P4 T47 2015

Church and governmental plans
KF6289.A1 T35 no. 372-4th

ERISA practice and procedure

KF3512.C65
ESOPs
KF6289.A1 T35 no. 354-9th
Online Resources
EBSCO
Employment and Labor Relations Law
HeinOnline
ERISA, 8 Health Law. 1 (1995-1996)
ERISA, The Fourth Circuit Review, 48 Wash.
& Lee L. Rev. 772 (Spring 1991)
ERISA, 87 A.B.A. J. 54 (2001)
ERISA, 15 GP Solo & Small Firms 32 (1998)

Corporate compliance series
KF1414 .A2 C67
Deferred compensation arrangements
KF6289.A1 T35 no. 385-5th

Designing an effective ERISA compliance
program
KF1414.A20C67
Employee benefits for the contingent workforce
KF6289.A1 T35 no. .99-3rd
ERISA
KFO334.5.P4 E85 2014
ERISA: litigation, procedure, preemption and
other Title I issues
KF6289.A1 T35 no. 374-4th
ERISA: selected legislative history
KF3512.A315 A15

Hamilton County Law Library Newsletter

Lexis
Bender’s Federal Income Taxation of Retirement Plans
Bender’s Payroll Tax Guide
Employee Benefits Law: ERISA and Beyond
(LJP)
Employee Rights Litigation: Pleading and
Practice
Employment Law Deskbook
Federal Income, Gift and Estate Taxation
Tax Planning for Retirees
Fastcase/Lois Law Library
Lawyer’s Desk Book
Law Practice Resource Library
Estate Planning Law Library

Westlaw
ERISA for Money Managers and Advisors
ERISA Litigation Primer
ERISA Practice and Litigation
ERISA Practice and Procedure
ERISA Subrogation
ERISA Survey of Federal Cirucits
Pension Library (CCH)
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Upcoming Events:

Upcoming CLEs

Friday, April 15, 2022, Library closing at 12:30.
Wednesday, April 27, 2022, 12-1 CLE: Child Abuse: Learn the Signs of Child Abuse Across Adolescent Groups and How to Act.
Friday, May 6, 2022, 12-1 via Zoom, HCLL Book Club meeting

April 2022 Law Library Newsletter

ERISA Resources



National Library Week



Tech tip: Lexis+



INSIDE THIS MONTH
ADDRESS CORRECTION REQUESTED

Hamilton County Law Library
Hamilton County Courthouse
1000 Main Street, Room 601
Cincinnati, OH 45202
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