Elder Financial Exploitation
and Undue Influence
Ohio Attorney General
Consumer Protection
Elder Justice Unit

Learning Objectives
• Know the different types of elder financial
exploitation.
• Know the Adult Protective Services laws and
regulations
• Understand the parallels of a civil and criminal
investigation.
• Understand how to develop strategies for
conducting effective investigations.
• Understand various legal interventions available
to protect older adults when financial abuse and
exploitation are suspected.
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Key Points
• Every year thousands of at-risk adults
lose all or part of their life savings to
financial exploitation
• Many of these crimes occur within a
family setting, and often are
dismissed as a “civil matter”
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Comprehensive Approach
TAKE
ACTION

•Assembled Internal Team
•Investigate and Prosecute
•Coordinate Victim Services

EMPOWER
PEOPLE

EXPAND
CAPACITY

•Education and Resources
•Raise Awareness
•Engagement and Inclusion

•Training for Professionals
•Resource Development

What is Financial Exploitation?
Illegal or improper use of an older adult's funds,
property or assets
• Since not all older adults use the banking
system, consider cash, gold, jewelry,
antiques, and homes as assets
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Why Are Seniors Targeted
1. Trusting and
polite
2. More assets
3. Less likely to
report fraud
4. Independent
and isolated

Why Victims Often Don’t Report
• Fear of losing independence.
• Fear of retaliation by perpetrator.
• Lack of knowledge or disbelief that exploitation
is occurring.
• Emotional dependence on perpetrator.
• Dementia and related cognitive disorders.
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Ohio’s Reporting Structure
It is important that you always report and
contact the proper authority
– Adult Protective Services (community)
– Long-Term Care Ombudsman (facility)
– Ohio Department of Health (facility)
– Health Care Fraud Unit (facility)
– Law Enforcement (community and facility)
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Adult Protective Services
Investigations

Adult Protective Services
• Investigate allegations of abuse, neglect
and exploitation
• Make referrals to law enforcement
• Focus on protectives services not criminal
justice
• Departments may petition for court order
authorizing protective services for
– Incapacitated adults who are experiencing
abuse, neglect and/or exploited
– Lack the ability to consent for services
– In need of protective services

Group Question
APS includes common scams as a form of
elder financial exploitation. Is the
statement true or false?
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Exploitation (ORC 5101.60)
the unlawful or improper act of a person
using, in one or more transactions, an
adult or an adult's resources for monetary
or personal benefit, profit, or gain when
the person obtained or exerted control
over the adult or the adult's resources in
any of the following ways:
(1) Without the adult’s consent or the
consent of the person authorized to give
consent on the adult's behalf;
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Exploitation (ORC 5101.60)
(2) Beyond the scope of the express or
implied consent of the adult or the person
authorized to give consent on the adult's
behalf;
 By deception;
 By threat;
 By intimidation.
[Effective 9/29/2018]

Investigations
• Worker has a “face to face” with the alleged
victim to determine the alleged victim's
situation and needs.
• Consults with referent, if feasible.
• Consults with collateral contacts, if feasible.
• Provide written notice of the “Intent of the
Investigation” – initial interview.
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Protective Services
• Balance personal safety and autonomy
• APS attempts to establish the least
restrictive alternatives







Emergency services – Medical Care
Home care - home health aide
Legal decision- maker, POA …
Financial planning – Payee
Guardianships - person – estate
Institutional - Long-term care

Probate Court Intervention
 Adult is unable to protect self
 Facts showing attempts to obtain the adult’s
consent
 History of least restrictive attempts
 Current emergency
 Risk to client if no action is taken
 Lack of appropriate decision maker available
 Recommended protective service plan

APS Protective Service Orders
• ORC 5101.651: Temporary restraining order
• ORC 5101.69: Temporary restraining order to
restrain person from interfering with provision of
protective services
• ORC 5101.68: General PSO
• ORC 5101.70: Emergency PSO
• ORC 5101.701: Ex-Parte Emergency PSO
• ORC 5010.73: Denial or Obstruction of Access
to Adult’s Victim Residence
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Role of Law Enforcement
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Theft (ORC 2913.02)
• No person, with purpose to deprive the
owner of property or services, shall
knowingly obtain or exert control over
either the property or services:
• Without the consent of the owner or
person authorized to give consent.

Theft (ORC 2913.02)
• Beyond the scope of the express or
implied consent of the owner or person
authorized to give consent.
– By deception.
– By threat.
– By intimidation.
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Enhanced Penalties
• Elderly person 65 or older
• Disabled Adult
– some impairment of body or mind
– unable to work at any substantially
remunerative employment 12 months
– without any present indication of
recovery
– or certified as permanently and totally
disabled by an agency of this state or
the United States

Enhanced Penalties
• Theft - 2913.02
• Identity Fraud 2913.49
• Unauthorized
Use of Property 2913.04
• Misuse of Credit
Card - 2913.21

• Unauthorized
Use of M/V 2913.03
• Forgery 2913.21
• Securing writings
by Deception 2913.43

Types of Theft
• Identity theft
• Theft
– Coercion
– Extortion
– Deception

• Abuse of legal authority (i.e., Power of
Attorney, Guardianship)
• Fraud
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Victim Responsibilities
• Competent versus non-competent victim
• Willingness to prosecute
– Restitution
– Relationship
• Family
• Friendship
“Helping

out”“ Don’t want to get
anyone in trouble”

Criminal Investigation
• Case preparation
– Referral or reported

•
•
•
•

Financial records
Witnesses
Medical documentation
Filing charges
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Interview Questions
• Mental Capacity

– Are you able to care for yourself?
– Do you take medications?
– How do you spend your time?

• Knowledge of True Nature of Act

– Tell me how did you come of sign those
documents?
– Please explain the documents that you signed?
– What do you think will happen to you now that you
have signed this document?

• Acted freely and voluntarily

– Were your rushed to act?
– Who else was present”
– Did you have time to think this over?

Undue Influence (UI)
When exploiters, whether family,
acquaintances, or strangers, uses
excessive persuasion that causes
another person to act or refrain from
acting by overcoming that person’s free
will and results in inequity.

Psychological Definition
1. Use of power and control
2. Exploit trust, dependency and fear
3. Substitution of one person’s will for the
true desires of another
4. Purpose: deceptively gaining control
Margaret Singer
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Psychological Tactics
• Cults
• Brainwashing, e.g., as in a hostage or
prisoner of wars situations
• Domestic violence dynamics
• Grooming of sexual abuse

Influencers
An influencer is someone who has:
the power to affect the decisions of others
because of his or her authority,
knowledge, position, or relationship with
his or her target.
•
•
•
•
•
•

Family members or trusted friends
Caregivers
Fiduciary gained elder’s trust/confidence
Opportunist, e.g., “new best friend”
Telemarketers
Career criminals

Common Tactics
•
•
•
•
•
•
•
•

Creates fear
Prey on vulnerabilities
Creates dependency
Creates lack of faith in ones abilities
Induces shame and secrecy
Keeps the victim unaware
Isolate from others and information
Random acts of kindness
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Group Discussion
A person who completely lacks
decision making capacity can be a
victim of UI?

Victims of UI
1) Anyone can be a victim of UI – even
someone with capacity
2) Vulnerability is enhanced by
 Social Isolation
 Illness
 Diminished capacity
 Cognitive impairment
 Bereavement
 Dependence on another
 Fearfulness
 Substance abuse

Relationship of Consent &
Capacity
• Generally, to give legal consent an
individual must:
• Have decision-making capacity
• Have knowledge of true nature of act
• Act freely and voluntarily

• UI Negates Consent
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Decision Making Capacity
Persons with capacity can be victims
of UI, However it is easier to influence
adult’s with decreased capacity =
increased vulnerability





Decreased ability to make good decisions
Decreased ability to recognize UI tactics
Decreased ability to resist control
Increased dependence on other people

Knowledge of the Act’s True Nature
Suspect’s tactics prevent such
knowledge
– Isolate victims form others and information
– Keep victim unaware
– Create lack of faith in own abilities
– Create dependency
– Prey on victims vulnerabilities
– Create fear

Acts Freely and Voluntarily
Suspect substitutes his/her own will
for victim’s true desires







Create dependency
Prey on vulnerabilities
Create fear
Isolate from others and information
Keeps the victim unaware
Create lack of faith in own abilities
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Recognizing Undue Influence
• Usually a long-term process
• More than persuasion, high pressure salesmanship,
fraud, misrepresentation
• Can happen to an adult who has capacity but
diminished capacity enhances vulnerability
• Pattern of tactics akin to cults, brainwashing,
domestic violence dynamics and grooming for
abuse/exploitation
• Victim typically doesn’t recognize what is happening
• Victim typically identifies with the perpetrator
• Means to and end

Criteria for Undue Influence (UI):

Criteria One
Victim’s Vulnerabilities
–
–
–
–
–
–
–
–
–

result from illness
disability
injury
age
education
impaired cognitive function
emotional distress
isolation
dependency
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Criteria Two
Factors accounting for influencers’ power
– being in positions of trust
– Confidence
– Control
– legal authority
– status
Example include fiduciaries, caregivers, advisors,
family members, health or legal professionals,
and spiritual leaders

Criteria Three
Unfair tactics or actions that rise to the
threshold of “undue”
–
–
–
–
–

isolating victims
fostering false beliefs or perceptions
depriving them of information
basic necessities, sleep, or affection
the use of intimidation or coercion

Criteria Four
Outcomes, consequences, transactions,
or exchanges that diverge from accepted
standards
– vastly overpriced services or sales
– gifts that are disproportionate with the length
and nature of relationships
– actions on the part of elders that diverge
significantly from previously expressed wishes
– actions by professionals that violate legal or
ethical standards of conduct
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Case Realities
UI is difficult to understand and prove
• Ohio has limited case law and little or no statutory law
• Rebuttable presumptions (IL) help but not all states
have them
• Concept recently applied to elder abuse
• Concept even more recently applied to criminal law
Raise UI in court only when necessary
• Can’t show lack of consent or lack of capacity in any
other way
• Can’t explain what happened in any other way, e.g.,
fraud

Interventions
 Try to disprove suspects use of justifications
 Important to seek expertise from professional
partners
 Domestic Violence Professionals
 Stalking
 Grooming in Sexual Assault
 Trauma Informed Care
 APS I-Teams – Multi-disciplinary case
consults

Identifying & Proving UI
Evidence about the victim








Health
Personal and financial losses
Behavioral patterns
Education
Language barriers
Isolation
Opportunities to obtain independent advice
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Identifying & Proving UI
Evidence about the recent changes in
victim’s circumstances
 Death of a spouse
 Medical conditions
 Loss of assets
 New “best friend”
 Activities
 Isolated from visits from family and friends

Identifying & Proving UI
Evidence about Suspects’ Situation

Can suspect survive without victim's
assets?
Knowledge of the victim’s limitations?
What financial decisions does the suspect
make?
What financial tasks does the suspect
handle?
Misrepresentations by suspect?
What are the interactions between
suspect and victims?

Identifying & Proving UI
Evidence of the Relationship
•
•
•
•
•
•

How long?
Is this an unlikely pairing?
How dependent is victim on suspect?
Does victim have family, friends, neighbors?
Openness of victim’s & suspect’s relationship
Misrepresentations regarding the relationship

Source: Undue Influence: The Criminal Justice Response (YWCA of
Omaha, 2006)
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Interview Questions
• Mental Capacity
– Are you able to care for yourself?
– Do you take medications?
– How do you spend your time?

• Knowledge of True Nature of Act
– Tell me how did you come of sign those documents?
– Please explain the documents that you signed?
– What do you think will happen to you now that you have signed this
document?

• Acted freely and voluntarily
– Were your rushed to act?
– Who else was present”
– Did you have time to think this over?

Breaking the Suspect’s Control
 Consider civil legal remedies
 Mental health commitment
 Court petitions
 Guardianships & Conservatorships

 Undoing actions
 Set aside deeds, gifts

 Prove lack of/challenge of consent
 Trick or misled into consent

Protections
Recommend steps to prevent an
influencer from exerting legal control or
to break the influencer’s control
• Limitations on joint bank accounts
• Revising or revoking existing documents
• Obtaining an annulment, separation or
divorce
• Obtaining a protection order
• Petitioning for court protective order
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Protections
• Evicting or removing the influencer from the
victim’s home
• Seeking, opposing, limiting or terminating
guardianship or conservatorship; mental
health commitment.
• Obtaining financial records accountings
• Recover assets by rescinding transfers or
voiding documents

Intervention by Discipline
• APS/Law Enforcement/Others investigators:
– Investigate/protect/prevent
• Prosecutors: prove lack of consent /challenge
the defense of consent
• Civil Lawyer: undo actions, protect/prevent
• Psychologists/Medical Experts: assess
capacity/assess victim emotional
vulnerabilities
• Judges: undo actions, protect/prevent
American Bar Association 6/6/2011

Summary
 The exploiter is often family, a caregiver or
other loved one
 Exploiters may use various tactics to
unlawfully obtain a victim’s “consent” to
obtain assets
 Guardianships and Powers of Attorney are
not licenses to steal
 Take action to protect the victim’s
remaining assets
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Consumer Resources
• Ohio Attorney General:
• Do Not Call Registry:888-382-1222,
www.donotcall.gov
• Opt Out Programs:888-567-8688,
www.optoutforprescreen.com
• Annual Credit Reports: 877-322-8228,
www.annualcreditreport.com
• Ohio Division of Securities: 877-NVEST411,
www.com.ohio.gov/secu
• Ohio Dept. of Job & Family Services: 877-6446562, www.jfs.ohio.gov
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How to contact us
Elder Justice Unit
Ohio Attorney General Dave Yost
Help Center: (800) 282-0515
614-728-8461
Sylvia.Pla-Raith@OhioAGO.gov

614-420-1218
Elder Justice - Ohio Attorney General Dave Yost
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