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Recent Developments in Ohio Law Involving Personal Liability for LLC
Members, by Jeremy A. Hayden, Esq. , Frost Brown Todd LLC
As a general matter, Ohio law
provides that owners of a limited liability entity, such as a
corporation or limited liability
company (LLC), are not personally liable for the debts or
obligations of the entity unless
they agree to be personally
liable (e.g., signing a personal
guaranty). See Revised Code
(R.C.) 1705.48(B). This principle of liability protection is
commonly referred to as the
“corporate veil” because it
protects the owners of a limited liability entity from personal liability. However, there
are certain situations where
Ohio courts are willing to
“pierce the corporate veil” and
impose personal liability on
the owners of a limited liability
entity for the debts or obligations of the entity. Owners
and companies need to be
aware of new developments in
Ohio statutory law that may
affect Ohio’s test for “piercing
the corporate veil” for LLCs.
Since 1993, Ohio corporate
law has dictated that “piercing
the corporate veil” should be a
rare exception, and not the
rule. See Dole Food Co. v.
Patrickson, 538 U.S. 468, 475,
123 S.Ct. 1655, 155 L.Ed.2d
643 (2003). In fact, the Ohio
Supreme Court developed a
stringent three-factor test that
Ohio courts must use when
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deciding whether to “pierce
the corporate veil”:
1. control over the corporation by those to be held
liable was so complete that
the corporation has no
separate mind, will, or existence of its own;
2. control over the corporation by those to be held
liable was exercised in
such a manner as to commit fraud or an illegal act
against the person seeking
to disregard the corporate
entity; and
3. injury or unjust loss resulted to the plaintiff from
such control and wrong.

Belvedere Condominium
Unit Owners' Assn. v. R.E.
Roark Cos. Inc., 67 Ohio

St.3d 274, 275, 617 N.E.2d
1075 (1993).
The appropriate application of
these individual factors has
been developed through subsequent jurisprudence. Because LLCs are thought of as
a hybrid between a partnership and a corporation, Ohio
courts have historically found
that LLCs also must follow
corporate formalities or risk
having their “corporate veil”
pierced. See Sutter v. Henkle,
3d Dist. Mercer No. 10-15-14,
2016-Ohio-1143, 2016 WL
1090466, ¶ 24.
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Tech Tip: Restatements available on HeinOnline
Julie Koehne, Systems Librarian
To locate Restatements in HeinOnline, navigate to the American Law Institute Library and
select the “Restatements & Principles of the Law “ sub-collection. Categories in this
sub-collection are listed in alphabetical order.

For more information, see the following.
How to Search for Restatements in the American Law Institute Library
https://help.heinonline.org/kb/how-to-search-for-restatements-in-the-american-law-institute-library/

NEW Restatement Section Locator Tool in the American Law Institute Library
https://home.heinonline.org/blog/2017/11/new-restatement-section-locator-tool-in-the-american-law-institute-library/
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Topical Updates
If you have not signed up before and would
like to start receiving substantive bi-weekly
updates in one or more practice areas,
please visit the topical updates page on our
website to sign up. You can select from the
following areas of law:
Criminal
Employment
Estates and Trusts
Family Law

Intellectual Property
Pension Benefits
Real Estate
Tax
Torts
If you have any questions about this please
feel free to contact our Reference Librarian,
Amy Kurlansky.

Copiers

You may have noticed we’re installing new
copiers in both the Computer Lab and Copy
Room. These new Toshiba machines should
provide a fast and user-friendly experience
for you, and will work the same way with
your existing copy cards. We hope that the
transition will be relatively seamless, but if
you have any questions or need a tutorial on
the new machines, please don’t hesitate to
ask our reference team for assistance.

State of Ohio Room

We’re putting the finishing touches on our
State of Ohio Room and three new conference rooms and are excited for you to see
what we’ve developed. We’re holding our
official reopening event on October 4 from
12-2 to debut the renovations, but even if
you can’t make the celebration, the space
will be open and accessible to our subscribers once it’s completed. We’re working hard to get it fully furnished for your
use as soon as possible and can’t wait to
provide you with a quiet, beautiful space
for client meetings, research and work.
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Due to recent developments involving the
first factor, this article focuses on this factor
which is commonly referred to as the “alterego” doctrine. When applying the first factor of the Belvedere test to LLCs, Ohio
courts seek to determine whether “piercing
the corporate veil” is warranted because “it
would be unjust to allow the [members] to
hide behind the fiction of the corporate entity” when in reality, the LLC is merely an
“alter-ego” of the members themselves.
See Premier Therapy, LLC v. Childs, 7th
Dist. No. 14 CO 0048, 2016-Ohio-7934, 75
N.E.3d 692. Ohio courts consider various
factors to determine if an LLC is an alterego of the members or other affiliated companies, including whether:


the LLC was inadequately capitalized;

 the LLC was insolvent at the time of the
disputed act;
 the member held the member out as
personally liable for certain company obligations;
 the member siphoned funds or assets of
the entity for personal expenditures or
use;

 the LLC was unable to pay debts due to
high salaries of members or loans to members;


there was a commingling of funds;



there was a disregard of company roles;

 there was a disregard of company formalities;
 whether there was a lack of company
records, especially regarding claimed loans
to or from the entity to be pierced;
 the degree of domination by the person
to be held liable - where a company is a
mere facade for the operations of the
dominant member; and
 in the case of related companies or affiliates, whether they shared common office
space, personnel, and other assets.
However, in 2016, Ohio’s General Assembly
amended R.C. 1705.48 and added a new
subparagraph that specifically deals with
“piercing the corporate veil” of an LLC. R.C.
1705.48(C) states:
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"The failure of a limited liability company or
any of its members, managers, or officers to
observe any formalities relating to the exercise of the limited liability company's powers
or the management of its activities is not a
factor to consider in, or a ground for, imposing liability on the members, managers,
or officers for the debts, obligations, or other liabilities of the company. R.C. 1705.48
(c) (emphasis added)."
In short, this language prohibits the compliance, or lack thereof, with company formalities from being considered as a factor when
determining whether to “pierce the corporate veil” of an LLC. Notably, this change to
Ohio’s statutory law preempts at least part,
if not all, of the first factor in Ohio’s
“piercing the corporate veil” jurisprudence
with respect to LLCs.
The importance of this change can be
gleaned from the 2019 Ohio Court of Appeals case of Denny v. Breawick, LLC, 3rd
Dist. Hancock No. 5-18-12, 2019-Ohio-2066.
Although the opinion was issued in 2019,
the original case was filed prior to the enactment of the amended R.C. 1705.48;
therefore, the amended statute did not enter the court’s analysis. In Denny v.
Breawick, LLC, the court upheld the trial
court’s decision to pierce the corporate veil
of two LLCs that had the same sole owner/
member. One of the companies acted as
general contractor in constructing a home
for a customer, and the other company
owned the area being developed. The court
found that the contractor company
breached its contract with the customer and
violated the Home Construction Service
Law.
The court in Denny v. Breawick, LLC imposed the liability of the contactor entity on
the affiliated developer company and personally on the individual owner/member of
the two entities. In its analysis, the Ohio
Court of Appeals concluded that the first
factor of the Belvedere test was satisfied
because the member could not identify
when or if company meetings took place,
the member did not keep company records,
the funds of the two LLC’s were comingled,
and the member used the companies’
funds for personal expenses. Id. at ¶ 21. In
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sum, there was a failure to follow the requisite company formalities as required by the
first factor of the Belvedere test.
Importantly, the court may have reached a
different conclusion in Denny v. Breawick,
LLC if the current version of R.C. 1705.48
was considered. Because R.C. 1705.48(C)
effectively removes certain Premier Therapy
considerations from the first factor of the
Belvedere test, the court’s analysis would
have changed. Moving forward, it is expected that Ohio courts will continue to use
the Belvedere test when determining whether to “pierce the corporate veil” of an LLC
and that the Premier Therapy considerations
will continue to be the backbone of the first
factor analysis. However, the failure to follow
requisite company formalities should no
longer be considered as a factor in favor of
“piercing the corporate veil” if the new statutory section is properly raised as a defense.
This change is a welcome change because it
removes the pressure of LLCs having to follow the rigid guidelines of Ohio corporate law
formalities.

Upcoming CLEs
Free to subscribers; $50 for non-subscribers
Registration is required.
To register, call 513.946.5300, email
reference@cms.hamilton-co.org, or
register via the website
http://lawlibrary.hamiltoncountyohio.gov/
classes/calendar/
October 3, 2019, noon-1 pm
CHANGE Court
By Hon. Heather Russell
1 hour general credit in OH & KY —
WAITLIST AVAILABLE
December 16, 2019
CLE Replay Day is coming!

Article reprinted with permission.
Jeremy A. Hayden, Esq. is an attorney with
Frost Brown Todd. Mr. Hayden focuses his
practice in the areas of corporate law, tax
law, and estate planning. He is licensed to
practice in Ohio, Kentucky, and before the
U.S. Tax Court.
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Books by the Banks is hosting its 13th annual Cincinnati Regional Book Festival on October 26, 2019 from 10am-4pm at the Duke
Energy Center. The Hamilton County Law
Library is pleased to be a sponsor of this
event, which is free and open to the public.
The festival features authors and illustrators
from across the US (and specific to local
interests) and includes content from all
types of reading material, from children’s
literature to adult nonfiction. Events include
panel discussions, book signings and family
activities. The Law Library is pleased to join
our fellow local and regional libraries in taking an active role in making this event a
success, and fostering an interest in literature and lifelong learning. For more information, please visit the Books by the Banks
website. And, if you’re at the event, please
stop by our table and say hello!
Hamilton County Law Library Newsletter
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Subscriber Benefits
All subscribers have access to the following
valuable resources and services:
Circulation privileges to borrow from over
40,000 print volumes for up to six weeks at
a time
Access to extensive legal information databases from the Law Library, including
Westlaw, IntelliConnect, Bloomberg Law®,
Overdrive e-books, HeinOnline, and Loislaw
treatises
Wireless network throughout the Law
Library
Polycom videoconferencing
Five meeting rooms with speaker phones
Professional reference service by our law
librarians, available via e-mail, telephone,
and in person

Courthouse Centennial

If you haven’t already done so, please don’t
forget to RSVP to the Courthouse Centennial Celebration on October 18, 2019. Follow
this link to RSVP and then join us on the
steps of the Courthouse on October 18 at
11:30 a.m. Details below:
Dedication of Courthouse with Governor
Mike DeWine, The Hamilton County Court of
Common Pleas & Municipal Court and The
Hamilton County Commissioners.

Presentation of Honorees:
Hon. Sandra S. Beckwith
Hon. James C. Cissell
Hon. Robert H. Gorman
Hon. Simon L. Leis Jr.
Hon. Jack Sherman
Complimentary luncheon to follow program.

Free document delivery by fax or e-mail of
print and electronic materials
CLE seminars throughout the year, on legal
research and substantive topics
Subscribers’ lounge, magazines, daily newspapers, and coffee
Bi-weekly news alerts by practice area
Discounted rates for photocopying
In addition, solos and attorneys whose firm
has a subscription have 24 hour remote access to Fastcase.com case law, Aspen/
LOISLaw treatises, HeinOnline (for under 50
attorney firms), EBSCOhost, and IntelliConnect Law, Business, Tax, and Accounting
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Law Library Board Meeting

The Hamilton County Law Library Resources
Board will next meet on Thursday, October
10 at 12pm, concurrent with a meeting of
the directors of Cincinnati Law Library Association. Meetings of the Hamilton County Law
Library Resources Board are open to the
public. The meeting will be held in the Robert S. Kraft Boardroom in the Law Library.
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Corporations Resources
Law Library subscribers have access to a variety of resources on Corporations Law, including those listed below. If you have questions about these resources, contact the reference staff at reference@cms.hamiltonco.org or 513.946.5300
Advising corporate directors and officers
KFO213.7.Z9 A38 2014
Anderson’s Ohio corporation law
KFO213 .A65 s44 2000

Compliance management: a how-to guide for
executives, lawyers, and other compliance
professionals
KF1422 .S56 2015
Corporate counsel institute
KF1425.A75 C652 2018
The corporate records handbook: meetings,
minutes & resolutions
KF1414.85 .M36 2013

The Delaware journal of corporate law
K4 .E38
Folk on the Delaware general corporation
law
KF1422.Z95 2006-2011
Kentucky corporation law with forms
KFK1280 .K4 vol. 17 2004
Multistate corporate tax guide
KF6465. A95 M85
Ohio Corporation Law, practice and forms
KFO210 .T68
Ohio limited liability company : forms and
practice manual
KFO207.5.A65 H46
O’Neal and Thompson’s close corporations
and LLCs
KF1466 .O52 Current
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Piercing the Corporate Veil
KF1423 .P54
Online Resources
EBSCO
Business Accounting and Audits
Buying or Selling a Business
Consulting & Contracting
Employee Rights
Human Resources
Making a Profit
Nonprofit Organizations
Ownership Structures
Sales & Marketing
Starting a Business
Overdrive
Principles of Corporate Taxation
Ohio Business Entities
Ohio Transaction Guide—Legal Forms
Bloomberg® Law (available onsite)
Antitrust aspects of mergers and acquisitions
Appraisal rights in mergers in consolidations
BNA’s corporate counsel weekly
Charitable contributions by corporations
Corporate alternative minimum tax
Corporate overview
The Delaware corporation
Doing business in states other than the
state of incorporation
Westlaw (available onsite)
Business Organizations—Baldwin’s Ohio
Practice
Corporate Counsel’s Guides
Corporations Texts and Treatises
Journal of Corporation Law
Limited Liability Companies—a state by
state guide to law and practice
Limited Liability Companies: Law, practice,
and forms
Limited Liability Company Handbook
O’Neal and Thompson’s Close Corporations
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Upcoming Events:

Upcoming CLEs

October 3, 2019, CLE : Hamilton County CHANGE Court
October 4, 2019: Law Library Grand Re-Opening
October 14, 2019: Law Library will be closed
October 18, 2019: Courthouse Centennial Celebration
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Hamilton County Law Library
Hamilton County Courthouse
1000 Main Street, Room 601
Cincinnati, OH 45202
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