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Scenario One: A drunk driver collides with another vehicle, causing
injury to its occupants. The drunk driver has multiple, prior DUI1
convictions and, therefore, is charged with a felony. As a result of the
collisions, a personal injury action is instituted against the drunk driver.
Rather than dispute the criminal charges, the drunk driver enters a guilty
plea.
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Scenario Two: During an incident of road rage, a driver punches another
driver causing injury to the victim. The driver is charged with assault and
enters a no contest plea. The victim sues the assailant for the injuries
caused by the assault.
Scenario Three: The plaintiff’s vehicle is rear-ended by an inattentive
driver and, as a result, plaintiff is injured. The defendant is ticketed for
failure to maintain an “assured clear distance” and pays the ticket by
mailing it to the violations bureau of his local municipal court.
In the foregoing scenarios, if you are the plaintiff’s attorney, which, if any
of the pleas are admissible to prove the defendant’s culpability? If you
are defense counsel in the personal injury action, how do you keep the
defendants’ convictions from the jury? If you are a criminal defense
lawyer, what impact will the various pleas have on your client after the
criminal case is closed? This article addresses each of those questions
and, generally, the admissibility of guilty and no contest pleas in
subsequent civil actions.
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Permitted Pleas Under Ohio Law
In Ohio, defendants in criminal and traffic matters may plead not guilty,
guilty, or no contest.2 The admissibility of those pleas in subsequent civil
actions is governed generally by Evid. R. 410(A) which reads:
[E]vidence of the following is not admissible in any civil or criminal
proceeding against the defendant who made the plea or who was a
participant personally or through counsel in the plea discussions:
(1) a plea of guilty that later was withdrawn;3
(2) a plea of no contest or the equivalent plea from another
jurisdiction;
(3) a plea of guilty in a violations bureau . . .
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the county and court you need,
whether it’s Butler Area Court
or Hamilton County Probate
Court.
In addition, Hamilton County
prosecutor and public defender
sites are linked in. Go directly
to public defender motions and
entries and assigned counsel
forms, or get contact phone
numbers.
Sharing Opinions
Lawyers in Hamilton County
are fortunate to have state and
Federal appellate courts that
diligently post freely accessible
opinions.
From our Ohio legal resources
page, you can go directly to the
Ohio Supreme court to look for
opinions by name, Webcite, or
keyword. We have also added
a custom search, so you can
search by district – or by county
name, if you do not know the
district it is in – and access
cases, often as far back as
2001.
The Ohio Supreme Court also
posts
opinion
and
oral
argument summaries, which
you can also reach from our
Ohio page.
You’re My Neighbor
Many of our members practice
both in Ohio and Kentucky or
Indiana.
We have brought
together primary legal materials
from each state, including

online appellate court opinions,
session law and statutes, and
administrative regulations.
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varies from state to state, from
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court
rules
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court rules site. Both pages
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in
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information you seek is not
available online.
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the Sixth Circuit and its district
courts.
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Admissibility
Guilty Pleas

and

Effect

of

In Scenario One, because the
drunk driver pled guilty to felony
DUI, the plea is admissible in a
subsequent civil action. In the
DUI case, the guilty plea was a
“complete admission of the
defendant’s guilt.”4
In a
subsequent civil action, pursuant
to Evid. R. 803(21), the plea is
exempted from the hearsay rule
and, therefore, is admissible.
Evidence Rule 803(21) states
that “[e]vidence of a final
judgment, entered after a trial or
upon a plea of guilty . . . ,
adjudging a person guilty of a
crime punishable by death or
imprisonment in excess of one
year, [is admissible] to prove any
fact essential to sustain the
judgment . . . .” It is important to
note that Rule 803(21) permits
only evidence of convictions of
crimes punishable by more than
one year of incarceration. Thus,
only felony convictions are
admissible under the rule.5
Once a guilty plea is admitted
into evidence in a civil case, it
serves as an admission of a party
opponent, but may be rebutted.
The weight accorded to evidence
of guilty pleas in civil matters was
explained by the Fourth District
Court of Appeals in Phillips v.
Rayburn.6
The Phillips court
stated that
[E]vidence offered pursuant
to Evid. R. 803(21) is not
conclusive of the fact
sought to be proved, and
the opponent may explain
the prior conviction and
may offer any evidence
rebutting the fact sought to
be
proved
by
the
proponent.
Thus, the conviction may

be admitted into evidence
and
accorded
whatever
weight the factfinder deems
appropriate.
It does not,
however, preclude additional
litigation involving the facts
and legal issues underlying
the
conviction.
We
recognize, of course, that
the conviction will likely be
very strong evidence in most
instances. Nevertheless, the
party against whom the
evidence is admitted should
have an opportunity to offer
evidence
rebutting
the
inference provided by the
conviction.7
Thus, admission of a guilty plea is
only some evidence of a fact to be
proved in a subsequent civil case.8
The plea is only an evidentiary
admission and does not have the
conclusive effect of a judicial
admission, such as a stipulation or
an admission given pursuant to
Civ.
R.
36.9
Evidentiary
admissions are not determinative
and may be rejected by the trier or
fact.10 Although the fact that there
may be a pending appeal may
also be shown in a civil
proceeding, that has no effect on
the admissibility of the guilty
plea.11
Admissibility
Pleas

of

No

Contest

In Scenario Two, the defendant
entered a no contest plea to
assault charges stemming from an
incident of “road rage.” Under
Ohio law, the plea is inadmissible
in a subsequent civil action. Ohio
Rule of Criminal Procedure
11(B)(2) states that a no contest
plea “is not an admission of the
truth of the facts alleged in the
indictment,
information,
or
complaint, and the plea or
admission shall not be used
against the defendant in any
subsequent civil or criminal

proceeding.”12
Evidence Rule
410 is in accord with Crim. R. 11
and provides that, except in
certain limited exceptions, no
contest pleas (or their equivalent
in other jurisdictions13) are not
admissible in subsequent legal
proceedings.14
To fully understand permitted
uses of no contest pleas in
subsequent civil actions, the
mechanics of a no contest plea
must first be examined. As noted
in Crim. R. 11(B)(2), a no contest
plea is not an admission of guilt.
Many mistakenly assume that a
no contest plea is really a guilty
plea that is inadmissible in a civil
action.
No contest pleas,
however, are a bit more complex.
A no contest plea is a statement
from the defendant that he or she
does not contest the facts of the
case, and will permit the judge to
make a decision, without trial,
based upon the admitted facts.
Although
rare,
judges
are
permitted to find for the person
entering the no contest plea.
A helpful explanation of the
procedure following a no contest
plea is set forth in R.C. 2937.07.
That section, which is applicable
to misdemeanor cases,15 reads:
A plea to a misdemeanor
offense of “no contest” or
words of similar import shall
constitute a stipulation that
the judge or magistrate may
make a finding of guilty or
not
guilty
from
the
explanation
of
the
circumstances
of
the
offense.
If a finding of
guilty is made, the judge or
magistrate shall impose the
sentence or continue the
case
for
sentencing
accordingly. A plea of “no
contest” or words of similar
import
shall
not
be
Continued on page 5
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construed as an admission of
any fact at issue in the
criminal
charge
in
any
subsequent civil or criminal
action or proceeding.
Once a person is found guilty after
entering a no contest plea, as a
general rule, Crim. R. 11, Traf. R.
10, Evid. R. 410 and R.C. 2937.07
all prohibit the use of the plea in
subsequent
legal
proceedings.
Evid. R. 410(B), however, contains
two exceptions to the rule.
Under Evid. R. 410(B), the fact that
a person entered a no contest plea
is admissible if: 1) “another
statement made in the course of the
same plea or plea discussions has
been introduced and the statement
should, in fairness, be considered
contemporaneously with it;”16 or 2) in
“a criminal proceeding for perjury . .
. if the statement was made by the
defendant under oath, on the record,
and in the presence of counsel.”17
The first exception, found in Evid. R.
410(B)(1), is a restatement of the
“rule of completeness” found in Evid.
R. 106.18
Evidence Rule 106
permits a party to introduce parts of
a writing the proffering party omits.
For instance, during a trial, assume
a plaintiff offers portions of a
transcript containing inculpatory
statements made by a defendant.
Rule 106 permits the defendant to
offer the omitted portions of the
transcript if the portions offered by
the plaintiff unfairly presented only
one side of the story.19 No reported
case has applied Evid. R. 410(B)(1)
to a no contest plea. The dearth of
cases
on
the
subject
is
understandable,
because
the
exception is seemingly more
applicable to other statements
rendered in admissible under Evid.
R. 410, such as statements made
during a plea bargain.20
Not all exceptions to the general rule
of inadmissibility of no contest pleas

are found in Evid. R. 410(B). A
very significant exception was
created by the Ohio Supreme
Court in State v. Mapes.21 In
Mapes, the Court held that
evidence of a conviction entered
after a no contest plea could be
introduced in subsequent legal
proceedings.
The rule was
initially carved out in criminal
matters, but was later applied to
civil cases by lower courts.
In Mapes, a criminal defendant
was convicted of aggravated
murder. Revised Code 2929.04
states that the death penalty may
not be imposed for aggravated
murder unless certain factors are
present. One of the factors is
whether the defendant committed
a prior murder. In Mapes, to
establish that the defendant had
a prior murder conviction, the
prosecution offered evidence that
the defendant pled non vult to a
prior murder in New Jersey.
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Reference Assistance, in
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collection in print
electronic formats

and
law
and

Access to over 650 law
The defendant appealed and
journals
through HeinOnline
argued that his non vult plea was
from anywhere via the
equivalent to a no contest plea
Internet
and,
therefore,
inadmissible
under Evid. R. 410.
The
Supreme Court held that a
Discounted
CLE
conviction entered as a result of a
seminars held at the Law
no contest plea is admissible.
Library
The Court stated that Crim. R.
11(B)(2) and Evid. R. 410 do not
“prohibit the admission of a
conviction entered upon [a no
contest]
plea
when
such
23
conviction is made relevant by trials.”
statute.”
Regardless, in Steinke v.
24
The Court’s holding, however, is Allstate Ins. Co. , the Third
arguably dicta because, in the District Court of Appeals
very next sentence, the Court extended Mapes to civil
The Steinke court
stated that evidence of the non actions.
permitted
evidence of
a
vult plea was admissible because
“it was not the equivalent of a no conviction after a no contest
contest plea.”22 Further, a strict plea to be offered in support of
Allstate
reading of Mapes would seem to summary judgment.
filed
a
declaratory
relief
action
limit it to criminal matters
against
Steinke
in
which
it
because the court’s analysis
asserted
that
it
had
no
duty
to
focused on the “purpose of Evid.
Continued on page 6
R. 410 as it relates to criminal
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defend him because the claim in
which he was involved arose from
his criminal and intentional acts.
Allstate moved for summary
judgment and supported its
motion with evidence of the no
contest plea Steinke entered in a
related criminal matter.
The
motion was sustained and
Steinke appealed, arguing that
evidence of his no contest plea
was inadmissible under Crim. R.
11(B) and Evid. R. 410. Citing
Mapes, the court of appeals
stated:
[C]ontrary to appellant’s
assertions, his plea of no
contest was not being used
as an admission upon the
merits of the counterclaim.
Rather,
the
resulting
criminal conviction was
being introduced by Allstate
to establish that the injuries
herein might reasonably be
expected to result from the
criminal act of the insured,
and, thus, relieve Allstate of
any duty to cover or defend
under the terms of the
policy. Thus, we find no
error in the admission of the
criminal conviction for this
purpose.25
Steinke’s
holding
that
a
conviction after a no contest plea
is admissible has been followed
by a few other courts, but not
extensively. Steinke’s extension
of Mapes into civil matters,
however, seems contrary to the
language of Mapes and the aim
of Crim. R. 11(B) and Evid. R.
410. As noted above, Mapes
explicitly examined Evid. R. 410
as
it
related
to
criminal
proceedings.
Further, Mapes
held that a conviction stemming
from a no contest plea was
admissible only “if made relevant
by statute.”26 Unlike Mapes, the
Steinke court did not consider a

no contest pleas because a
statute required it to do so, but
because it needed to determine
whether an exclusion in an
insurance policy was applicable.
Further, Ohio Criminal Rule 11 is
modeled after Federal Criminal
Rule 11, which is in accord with
Federal Evidence Rule 410. The
Advisory Notes
to Federal
Evidence Rule 410 state that the
reason no contest pleas are
inadmissible in subsequent legal
actions is to “promot[e] disposition
of criminal cases by compromise.”
Prohibiting the subsequent use of
no contest pleas encourages free
discussion between the parties in
the
criminal
matter
and,
ultimately, promotes the efficient
resolution of the case. Steinke’s
allowance
of
evidence
of
convictions stemming from no
contest pleas is contradictory to
such a goal.
If criminal
defendants fear that their plea will
b utilitzed to impose civil liability,
they might decline to accept plea
bargains to avoid exposure to civil
liability.
Finally, Steinke is at odds with
Evid. R. 803(21). Rule 803(21)
provides
that
guilty
pleas
punishable by more than a year of
imprisonment are excluded from
the hearsay rule and are,
therefore, admissible. The rule
explicitly states, however, that no
contest pleas are inadmissible.
Thus, at a minimum, Steinke has
complicated the law regarding
admissibility of no contest pleas in
subsequent civil actions.
Admissibility of Pleas Entered
in Violations Bureaus
In Scenario Three, the defendant
driver was cited for failing to
maintain an “assured clear
distance” and paid the ticket by
mailing the fine to a violations
bureau. Evidence of the driver’s
conviction is inadmissible in a

subsequent civil action. Evidence
Rule 410(A)(3) states that guilty
pleas entered with a violation
bureau are inadmissible in
subsequent legal actions. Traffic
Rule 13 states that Ohio courts
shall establish violation bureaus
to process all traffic violations
except for a few serious traffic
offenses.27
Traffic Rule 12 states that “pleas
of guilty and no contest shall be
received
only by
personal
appearance of the defendant in
open court, except that, the plea
of guilty may be received in
accordance with Rule 13 at a
regularly
established
traffic
violations bureau.” Traffic Rule
13(D) states that defendants in
traffic matters may enter a guilty
plea in person, sign the ticket and
pay the fine by mail, or, through
an
established
means
of
accepting electronic or telephone
payments. Further, Rule 13(D)(3)
states that “[r]emittance of the
fine and costs to the traffic
violations bureau by any means
other than personal appearance
by the defendant at the bureau
constitutes a guilty plea and
waiver of trial whether or not the
guilty plea and waiver of trial
provision of the ticket are signed
by the defendant.”
Thus,
combined, Traf. R. 12 & 13
render virtually every guilty plea
entered
in
traffic
matters
inadmissible, because most traffic
matters are handled by violations
bureaus and tickets are often
paid by mail.28
According to the Staff Notes to
Evid. R. 410, the rule precludes
the use of guilty pleas in
subsequent legal actions “to
encourage the use of the
violations
bureau
in
traffic
offenses in preference to a time
consuming adjudication for the
sole purpose of avoiding the use
Continued on page 7
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of a guilty plea in a subsequent
civil action.”29
Impeachment with Evidence of
Pleas
Which of the defendants in the
scenarios
above
could
be
impeached with their convictions?
Only the defendant in Scenario
One because he committed a
felony.
Subject to Evid. R. 4023, Evid. R.
6509 permits impeachment of
witnesses with evidence of felony
convictions and misdemeanors
involving dishonesty. Generally,
convictions older than ten years
are inadmissible unless the court
determines that the probative
value of the evidence outweighs
the prejudice of its admission.30
Further, calculation of the ten
years begins from the latter of the
date of conviction, or release
from any sentence based upon
the conviction.31 Additionally, if a
party desires to use evidence of a
conviction older than ten years,
advance notice must be given to
the opposing party so that its use
may be contested.32
If the conviction has been
pardoned, annulled or expunged,
it may not be used as
impeachment.33
Juvenile
convictions may not be used for
impeachment
unless
the
legislature so provides.
The
pendency of an appeal does not
preclude the use of a conviction
for impeachment.34
Because
impeachment
with
convictions is primarily limited to
felonies under Evid. R. 609, it is
consistent with Evid. R. 803(21),
which exempts evidence of felony
convictions from the hearsay rule.
Although it is trued that evidence
of a misdemeanor conviction
made inadmissible under Evid. R.
803(21) could be entered through

the “back door” in a civil action via
impeachment under Evid. 609,
such a use is probably not that
prevalent because Evid. R. 609
only permits impeachment with
misdemeanor
convictions
of
dishonesty,35 and the vast majority
of misdemeanor crime do not
involve dishonesty.
Whether Evid. R. 609 permits
impeachment with a conviction for
a felony or misdemeanor of
dishonesty after entering a no
contest plea is less clear. Three
Ohio cases touched on the issue
in dicta, but none rendered a
decision on the subject.
In Leine v. Qureshi,36 the Eight
District Court of Appeals stated
that if a defendant in a civil matter
pled “no contest to the charge,
such a plea arrangement could
not be used against him in a
subsequent
proceeding
for
purposes of impeachment.”37 In
Attallah v. Midwestern Indem.
Co.,38 the very same court, during
the very same year, state “a prior
conviction [after a no contest plea]
might serve to impeach his
general credibility.”
In In Re
Johns,39
the
United
States
Bankruptcy Court for the Northern
District of Ohio, construing Ohio
law, stated that convictions after a
no contest pleas could not be
used for impeachment.40
Two treatises on Ohio law state
that witnesses may be impeached
with convictions based on pleas of
no contest pleas.41 The authors
are of the opinion that policies
underlying no contest pleas are
not applicable in the context of
impeachment.42 Needless to say,
the matter remains undecided in
Ohio.43
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