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Ohio Legislature Creates Fast Track for Resolving Public Records Disputes
By Michael Mayer of Faruki Cox & Ireland PLL. Reprinted with permission.

Ohio Governor John Kasich re-
cently signed into law Senate

Politicians are hailing the new
law as one that will make the
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promptly make available for in-
spection all public records re-
sponsive to the re-

guest. See, e.g., Ohio Rev.
Code § 149.43(B)(1). A public
office generally must also pro-
vide copies of the requested
public records at cost and with-
in a “reasonable” period of
time. If an individual is denied
a public records request, then
he or she often must fight that
denial in the courts — with the
accompanying costs, attorneys’
fees, and time.

lawfully denied access to public
records. Previously, a party’s
only legal recourse was filing a
mandamus action.[1] The new
law establishes an alternative
route — one that will likely be
cheaper, faster, and involve
court personnel who are more
familiar with this type of com-
plaint. An individual can either
(1) as previously allowed, com-
mence a mandamus action to
obtain a judgment that orders
the public office to comply with
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HeinOnline: Personalize Your Experience Using MyHein
By: Julie Koehne, Systems Librarian

Bookmark articles, save search queries, set up eTOC alerts, and more.

Create and Access Your MyHein Account

To create an account, click the MyHein option from the toolbar on the upper right side of
all pages in HeinOnline.

i MyHein ~ What's New ~  Help I ~
Login
Create an Account

einOnline Account Today!

Full Text | Citation

LINE Search HeinOnline Publications Catalog. ..

MyHein User's Guide

Advanced Catalog Search % | Search Help % | Search History

Browse Collections by Category

Periodicals - Law U.S. - Federal
Canada U.S. - State
Case Law United Kingdom

After creating your account, you will receive an email confirming your username and
password. To access your MyHein account, you must be logged into HeinOnline.

Click Login from the MyHein option to access your personal research account from any
HeinOnline account.

Create and Access Bookmarks

Bookmarks can be created from search results or from inside a document. From search
results, click Save to MyHein from an individual result, or select several results to save them
all at once. To save a bookmark from inside a document, click the blue bookmark icon.

—————
[\_}320. Concept of Network Neutrality in the EU Dimension: Should Europe Trustin Antitrust, The Download PDF

[article] “new” & Download Options

European Joumal of Legal Studies. Vol. 2, lssue 3 (2010). pp. 95-118 EA Ema

Andriychuk, Oles MyHein

2 Eur. J. Legal Stud 95 (2008-2010)
Tum to page
rules. Conversely, the proponents of network neutrality are called upon | Search Help | Search History
to persuade the European. .. ultima ratio for future network neutrality
debates in Europe. Innovations and investments have another . trative Law Review 60 Admin. L. Rev. (2008) » Quick Reference Guide

network neutrality. Antitrust law is the most appropriate ex post
regulatory watchdog for European.... These instruments provide a
sl?ff\c |enrlybasws for %pemng n:’arkets and the additional n::twnrk -‘n E @ I (1 ( 273 x > 9 c Q
neutrality . competitive environment in the markets and not to protect
competitors, the network neutrality rule is.._ regulatory player - that is
the Commission- to proactive telecommunications policy. the opponents
of netwark

All Matching Text Pages (13)

Check All Uncheck All

| MyHein Bookmarks ¥ || Save/Email | ARTICLES

e T THE NEXT FRONTIER F
MyHein ~ | What's New ~
Full'Text | Citation | Catalog | Case Law SHVES, dodkmerks einOnline Accou|
e To access saved bookmarks,
Search All Coliections..
Advanced Search % | Search Help & | Search History sitee C“Ck the MyHeln Optlon aftel’
Log Out of MyHein ) )
Browse Collections by Category Change MyHein Password |Ogg|ng |nt0 your accou nt and
Periodicals - Law MyHein User's Guide choose Saved Bookmarks.

For more help, go to HeinOnline’s MyHein User Guide:
http://heinonline.org/HeinDocs/MyHeinUsersGuide.pdf
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Upcoming CLE

Free to subscribers; $50 for non-subscribers
Registration is required.

To register, call 513.946.5300, email
reference@cms.hamilton-co.org, or

register via the website
http://lawlibrary.hamiltoncountyohio.gov/
classes/cle/

Competency to Stand Trial vs. Competency
to Waive Miranda Rights: Distinct Tests,
Distinct Standards

Speaker: Craig Newburger

Tuesday, September 13, 2016

Noon-1pm

1.0 hour of general CLE pending in Ohio and
Kentucky

Fastcase CLE:Search Tips

Speaker: Chuck Lowry

Tuesday, September 20

10am-1lam

1.0 hour of general CLE credit pending in
Ohio

Subscribers who are solos, county officials,
or firm attorneys whose entire firm has a
subscription to the Law Library have remote
access to Fastcase. Fastcase contains pri-
mary law from all 50 states, as well as deep
federal coverage. Sources include cases,
statutes, regulations, court rules, constitu-
tions, and Loislaw treatises.

Lexis CLE: Statutes and Legislative History
Research

Speaker: Suzanne Morris

Thursday, October 26, 2016

Noon-1pm

1.0 hour of general CLE pending in Ohio

CCH IntelliConnect Training:
Basics & Search Tips

Speaker: Tiffany Fults
Thursday, September 8, 2016
10am-1lam

Refreshments will be provided.

Subscribers who are solos, county officials
or firm attorneys whose entire firm has a
subscription to the Law Library have remote
access to

IntelliConnect databases on a variety of
topics including:

Accounting and Audit

Anti-trust and Trade Regulation

Banking

Commodities and Derivatives
Consumer Financial Services

Financial & Estate Planning
Government Contacts

Health Care Compliance and
Reimbursement

Insurance Coverage Litigation
Intellectual Property

Labor & Employment

Payroll

Products Liability

Pension & Benefits

Safety/OSHA

Securities

Federal and State Tax

Transportation Law

Unemployment and Social Security

To register, please call 513.946.5300, emalil
reference@cms.hamilton-co.org or register
here-
http://lawlibrary.hamiltoncountyohio.gov/
event-reqgistration/?ee=82

*Note: this is not a CLE

Page 3

Hamilton County Law Library Newsle tter



(Continue from page 1)
the law, or (2) file a complaint directly with

the Court of Claims.

The cost to file a case with the Court of
Claims is only $25, and the individual does
not need to hire a lawyer. The complaint
must attach copies of the original records
request and any communications from the
public office relating to the request. Once
filed, a special master is assigned to the
case, which is promptly referred to media-
tion services (in most circumstances). If
mediation proves unsuccessful, the public
office then must file a response to the com-
plaint. No further motions or pleadings are
allowed, unless directed by the special mas-
ter. Discovery is not permitted, but the par-
ties may attach supporting affidavits to their
pleadings and the special master may re-
quire parties to submit additional information
or documents that are supported by the affi-
davits. The special master then submits a
report and recommendation to the Court of
Claims. Either party may object to the re-
port and recommendation. The Court of
Claims then issues a final order that either
adopts, modifies, or rejects the report and
recommendation.

The process — from the conclusion of medi-
ation to the Court of Claims’ final order —
should take a maximum of 48

days. See Ohio Rev. Code § 2743.75(E)
and (F). In addition, any appeal to the Ohio
Court of Appeals[2] from the final order is
given precedence by the Court of Appeals
over other pending matters to ensure a
prompt decision. Establishing that the Court
of Claims will issue a final order ensures
that the dispute’s resolution will have the
force of law.

Hamilton County Law Library News

Recovery of costs and attorneys’ fees

(Ohio Rev. Code 88149.43(C), 2743.75(F)
and (G))

The new law further elaborates on when an
individual can recover his or her costs and
reasonable attorneys’ fees in a public rec-
ords dispute. As before, a court is required to
award the individual his or her court costs if
the court finds that the public office did not
comply with the law. In a mandamus action,
statutory damages are also typically awarded
and an individual is entitled to recover attor-
neys’ fees in various circumstances. The
new law clarifies that the court may compel
the individual to pay the public office’s court
costs, expenses, and reasonable attorney’s
fees if the mandamus action was frivolous.

In a Court of Claims action, an individual is
not typically entitled to recover attorneys’
fees. However, the individual can be award-
ed attorneys’ fees if, in an appeal of the
Court’s final order, the appellate

court determines that the public office (1) vio-
lated the public records law, and (2)
“obviously filed the appeal with the intent to
either delay compliance with the court of
claims’ order from which the appeal is taken
for no reasonable cause or unduly harass the
aggrieved person.” Ohio Rev. Code §
2743.75(G).

Additionally, despite allowing attorneys’ fees
awards if the public office acted in bad faith
(in a mandamus action) or with intent to de-
lay or harass via appeal (in a Court of
Claims’ action), the new law precludes dis-
covery on the issue. See, e.g., Ohio Rev.
Code 88 149.43(C)(3)(b), 2743.75(G)

(2). Presumably the intent of such a provi-
sion was to curb costs and delay. However,
the rule hampers an individual’s ability to col-
lect the type of evidence most likely to show

________________________________________________________________________________________________________________________________________|
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bad faith or intent to delay or harass. Thus,
the prospect of an attorneys’ fee award will
likely be limited to extreme circumstances.

Website records limitation (Ohio Rev.

Code § 149.43(B)(7)(c)(ii))

The law also contains a provision that allows
public offices that provide free public records
on their websites to limit the number of rec-
ords provided to a requester. Specifically, a
public office can limit a requestor to 10 digital
-format records each month, unless (1) the
records requested are not provided on the
website, and (2) the requestor certifies that
he or she does not intend to use or forward
the records or information for “commercial
purposes.” “Commercial purposes” is a nar-
rowly-construed term that does not include
gathering information for news reporting,
among other things.

Quicker justice, but better justice?

Overall, despite the unusual step by the leg-
islature to establish specific court rules and
procedure, the new law provides more rights
to the public and should make resolution of
disputes cheaper and faster. In fact, the leg-
islature expressly stated that the new proce-
dures are “to provide for an expeditious and
economical procedure” to resolve public rec-
ords disputes. That intent is certainly mani-
fest in the various “no discovery” provisions.

However, the speed arguably comes at the
expense of some of the truth-seeking as-
pects of discovery and trial, as well as the
limited ability to obtain attorneys’ fees in
Court of Claims cases. Also, the process
may still be too slow in some instances (for
example, when a media outlet is wrongfully
denied public records for an urgent news sto-
ry). Yet, the new law is an important step

forward and, at least on paper, a notewor-
thy improvement over the expensive, slow
procedure that individuals had been forced
to follow.

[1] A mandamus action is a lawsuit against
a public office in which an individual asks
the court to command the public office to
perform its duties (after the public office has
refused to do so).

[2] The proper appellate court is the court of
appeals of the appellate district of the prin-
cipal place of business where the public of-
fice is located.

For more information, contact Michael

Mayer.

ABA Institutes on HeinOnline
Now

HeinOnline recently added content from the
ABA Center for Professional Development's
National Institutes from 2012-present. You
will find them on HeinOnline in the ABA Law
Library Collection Periodicals. As Hein
notes, “These substantive materials are as-
sembled each year by the faculty for these
in-person programs and represent original
analyses of legal developments in the sub-
ject areas being addressed.” HeinOnline is
available to local government officials, sub-
scribers, and the public in the Law Library. It
Is also available off-site to our subscribers
with 100% firms of fewer than fifty attorneys
and to attorneys in solo practice. Examples
of 2016 Institute topics include cybersecuri-
ty, the internet of things, internal corporate
investigations, gaming law, aviation litiga-
tion, and white collar crime. If you have any
guestions about this service, ask a librarian.
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A Great Time to Join

If you discover that friends in the legal pro-
fession are not current subscribers to the
Law Library, please do tout the benefits and
encourage them to join for the rest of 2016.
Think of it as a half price trial run to deter-
mine the value to one’s firm. For just $55
now, one can get all of the privileges of a
subscription for the remainder of the calen-
dar year. That provides access to research
help, CLEs at no extra cost, use of the com-
puter room, videoconferencing, books, and
more. 100% firms and solo attorneys have
off-site access to some legal information
sources, too, including Fastcase and Intelli-
Connect, and HeinOnline. Our application
form is online and prospective subscribers
are welcome to call us for more information.

Used Law Books and Other
Treasures

The Law Library has a protocol for discard-
ing unneeded materials, furniture, and
equipment. With the exception of some par-
ticularly outdated, low value, or damaged
items, we put our discards on the Hamilton
County Auction site. It's worth a look, not

only for the law books, but also for comput-
ers, jewelry, tools, and other items. As of
this writing, there are three pianos for sale,
a diamond necklace, and display cases.

Hamilton County Law Library Newsletter
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You and the Legal System:
Social Security Disability and
Supplemental Security Income

Attorney Daryl Crosthwaite is our next speak-
er in the You and the Legal System series for
the public. Mr. Crosthwaite will discuss
Social Security Disability and Supplemental
Security Income on Friday, September 16 at
noon in the Law Library. The discussion will
focus on the nuts and bolts of applying for
and pursuing Social

Security Disability benefits and Supplemental
Security income payments from the initial
application until the hearing before the
Administrative Law Judge.

The program is free to the public. To register,
call 513.946.5300 or register via our website
at http://lawlibrary.hamiltoncountyohio.gov/
event-registration/?ee=81

Please note that this is not a CLE event; it is
intended for the general public. However,
attorneys are welcome to attend and may
want to pass along the program
announcement to clients, staff and
community organizations. If you would like
more information, please contact Laura
Dixon-Caldwell.

You and the Legal System is brought to you
as a public service by the Hamilton County
Law Library, in conjunction with the
Cincinnati Bar Association’s Lawyer Referral
Service. Save the date for the next event on
our You and the Legal System series.
Catharin Taylor will discuss Workers
Compensation on October 14.
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Law Practice Management

Law Library subscribers now have access to
a variety of resources on Law Practice Man-
agement. If you have questions, or have a
suggestion for a title to add, contact the ref-
erence staff at
reference@cms.hamilton-co.org or
513.946.5300

The 2013 solo and small firm legal
technology guide: critical decisions made
simple

KF320.A9 .N45 2013

2014's best law firm technology, software,
and tools: everything you need to overhaul
your firm or start a new one

KFO77.5.A95 T86 2014

Build your practice and retain your clients : a
roadmap to effective, ethical business
developments and client service

KFO77.5 .B835 2012

Connecting with your client: success through
improved client communication techniques
KF311 .N45 2015

Financial planning for lawyers
KFO77.5.564 .R62 2013

Help me get organized!: sixty proven case
management and billing tips
KFO77 .M23 2012

iPad for litigators, and Fight the paper : the
pathway to a productive, paperless law
practice.

KFO75.5163 2013

The lawyer's guide to building your practice
with referrals
KF316.5 .S52 2012

Passing the torch without getting burned : a
guide to law firm retirement and succession
planning

KF315 .G58 2013

Professionalism, law office management,
and client funds management : and, Ohio
notary law

KFO526.N6 P765 2015

Run your firm like a business : an operations
guide for solo practitioner and small law firm
KF318 .L63 2013

Surviving and thriving as a new lawyer :
what you need to know about managing
your new practice
KFO77 .S87 2014

The technology you need to start or
overhaul a law practice
KFO77.5.A95 H4 2013

Online Resources: Remote Access*
Fastcase Law Practice Resources Library
Hillman on Lawyer Mobility -The Law and
Ethics of Partner Withdrawals and Law Firm
Breakups, 2nd Edition

Just Memos, 4th Edition

Lawyer's Desk Book

The Law of Lawyering, 4th Edition

The Lawyer's Almanac 2013

*Remote access is available to subscribers
who are solos or firm attorneys whose entire
firm has a subscription to the Law Library.
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Upcoming Events:

September 8: CCH IntelliConnect Tips and Tricks

September 13: CLE: Competency to Stand Trial vs. Competency to Waive Miranda Rights:
Distinct Tests, Distinct Standards

September 20: CLE: Fastcase

September 18: You and the Legal System: Social Security Disability and Supplementary
Security Income

October 14: You and the Legal System: Workers Compensation

October 26: Lexis CLE: Statutes and Legislative History Research

Law Library Holidays
The Law Library will be closed on Monday, September 5 in observance of Labor Day.
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